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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: Respondent determ ned deficiencies of
$185, 572, $276, 321, and $25,674 in petitioners’ Federal gift
taxes for 1998, 1999, and 2000, respectively.

After concessions by respondent, the issue for decision is

whet her petitioners’ transfers of stock to two famly limted
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partnerships, coupled with petitioners’ transfers of limted
partnership interests to their children (or in trust therefor),
constitute indirect gifts of the stock to the children (or to the
trusts) within the neaning of section 2511

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioners resided in Lake St. Louis, Mssouri, at the tine that
they filed their petition in this case.

General Backgr ound

Petitioners have three mnor children, Mark R Senda,

Janell N. Senda, and Ross J. Senda (collectively, the children).
On May 29, 1996, Mark W Senda (petitioner) attended a
semnar in Chicago, Illinois, on tax planning regarding the tax

benefits of formng a famly |limted partnership (FLP). The

sem nar, Executive Tax/Financial Planning Sem nar, was sponsored
by Arthur Andersen, LLP, and Fraser Stryker Meusey O son Boyer &
Bl och, P.C., an Omaha, Nebraska, law firm On Decenber 30, 1996

petitioners formed, but did not fund, an FLP under Illinois |aw.
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At the end of 1996 or begi nning of 1997 and in 1998,
petitioner received approximately $5-6 mllion worth of M
Wor |1 dCom st ock (stock) after MCI Wborl dCom acqui red two conpani es
where petitioner was successively enpl oyed.

The Mark W Senda Fanily Limted Partnership

Sonetinme in 1998, petitioner met wth James R Dankenbri ng
(Dankenbring), his attorney, to discuss in nore detail the
advant ages of formng an FLP as a vehicle to hold investnent
assets and to serve as a neans of making gifts. On or about
April 1, 1998, petitioners signed the Mark W Senda Fam |y
Limted Partnership Agreenent (SFLP | Agreenent). On June 3,
1998, the secretary of state of Mssouri issued a certificate of
limted partnership for the Mark W Senda Famly Limted
Partnership (SFLP I). The partnership interests, as set forth in

the SFLP | Agreenent, were initially held as foll ows:



Par t ner Per cent age | nt er est

Mark W Senda, Trustee, or his 10.0 CGener a
successors in trust, under the Mark W

Senda Revocabl e Trust dated Nov. 20,

1996, and any anendnents thereto

Mark W Senda, Trustee, or his 89. 8397 Limted
successors in trust, under the Mark W

Senda Revocabl e Trust dated Nov. 20,

1996, as anended thereto

M chel e Senda 0. 1303 Limted
Mark W Senda, as trustee for 0. 010 Limted
Mark R Senda
Mark W Senda, as trustee for 0. 010 Limted
Ross J. Senda
Mark W Senda, as trustee for 0. 010 Limted

Janell N. Senda

Al though the children’s partnership interests were
purportedly held for themin trust, there was no witten trust
agreenent at the tinme of the transfers reflecting that the
children were beneficiaries of any trust for which petitioner was
the trustee. The children, as limted partners, reported
i ncone/l osses from SFLP | on their individual tax returns.
Trusts for the benefit of the children and of which petitioner
was trustee have never filed tax returns.

On Decenber 28, 1998, petitioners contributed to SFLP |
28,500 shares of stock in exchange for their partnership
interests. Petitioners transferred the stock fromtheir joint
br oker age account to the brokerage account of SFLP I. Both

accounts were held at Salonmon Smth Barney. The children (or
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trusts therefor) purportedly contributed oral accounts receivable
i n exchange for their partnership interests. The accounts
recei vabl e, however, were never reduced to witing, had no terns
for repaynent, and had not been paid as of the tinme of trial.

By fax dated Decenber 28, 1998, petitioners infornmed their
accountant that they had transferred stock to SFLP | and sought
advi ce as to what percentage of partnership interests they should
transfer to the children. On that sanme day, petitioner gave to
each child (or trust therefor) a 29.94657-percent limted
partnership interest in SFLP 1. M chele Senda (Senda) gave to
each child (or trust therefor) a 0.0434-percent limted
partnership interest in SFLP I. The certificates of ownership
reflecting these transfers were not prepared and signed until
several years thereafter

The SFLP | Agreenent provides that the general partner shal
prepare or have prepared annual financial statenments. It further
provi des that, not |ess than annually, all partners shall neet to
di scuss the financial condition of the partnership. SFLP I has
never had annual financial statenents prepared or held
partnership neetings. The only books and records nai ntai ned by
petitioner, as general partner, were brokerage account statenents
and partnership tax returns. The 1998 Form 1065, U. S.

Part nership Return of Incone, for SFLP | was signed by the tax

return preparer on Cctober 8, 1999.



Senda & Associ ates, L.P.

Sonetinme in 1999, Dankenbring advised petitioner that, if
petitioner wished to transfer additional property in partnership
formto the children, he should forma second FLP instead of
recapitalizing SFLP I.

On Decenber 2, 1999, the secretary of state of M ssour
issued a certificate of limted partnership for Senda &
Associates, L.P. (SFLP Il). On Decenber 4, 1999, Robert Brendel
signed, as trustee, the irrevocable trusts (trusts) for the
benefit of each child. Petitioner and Senda, however, did not
sign the trusts as “trustmakers” until May 1 and 11, 2000,
respectively. Although the trusts also list G ticorp Trust South
Dakota (Citicorp) as trustee, a representative of Citicorp never
signed the trusts.

On Decenber 17, 1999, petitioners signed the SFLP |1
Partnershi p Agreement (SFLP Il Agreenent). The partnership
interests, as set forth in the SFLP Il Agreenment, were initially

held as foll ows:



Par t ner Per cent age | nt er est

Mark W Senda, Trustee, or his 1.0 Gener a
successors in trust, under the Mark W

Senda Revocabl e Trust dated Feb. 23,

1998, and any anendnents thereto

Mark W Senda, Trustee, or his 97. 97 Limted
successors in trust, under the Mark W

Senda Revocabl e Trust dated Feb. 23,

1998, and any anendnents thereto

M chel e Senda 1.0 Limted
Citicorp Trust South Dakota and Robert 0.01 Limted
Brendell, Trustees of the

Mark R Senda |Irrevocabl e Trust

Citicorp Trust South Dakota and Robert 0.01 Limted
Brendell, Trustees of the

Ross J. Senda Irrevocabl e Trust

Citicorp Trust South Dakota and Robert 0.01 Limted
Brendell, Trustees of the Janell N

Senda | rrevocabl e Trust

On Decenber 20, 1999, petitioners contributed to SFLP 11
18,477 shares of stock in exchange for their partnership
interests. Petitioners transferred the stock fromtheir joint
br okerage account to the brokerage account of SFLP Il. Both
accounts were held at Salonmon Smth Barney. Trusts for the
children purportedly contributed oral accounts receivable in
exchange for their partnership interests. The accounts
recei vabl e, however, were never reduced to witing, had no terns
for repaynment, and had not been paid as of the tinme of trial. On
that sanme day, petitioner gave to each child, in trust, a

17.9-percent |limted partnership interest in SFLP Il. The
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certificates of ownership reflecting these transfers were not
prepared and signed until several weeks after the transfers.

By fax dated Decenber 22, 1999, petitioners infornmed their
accountant that they had transferred stock to SFLP Il and sought
advice as to the percentage of partnership interests they shoul d
transfer to the children to maximze their annual gift tax
exclusions and use all of their remaining unified credits.

On January 31, 2000, petitioner gave to each child, in
trust, an additional 4.5-percent limted partnership interest in
SFLP I1.

The SFLP |1 Agreenent provides that petitioner, as general
partner, shall keep the financial statenents of the partnership
for the nost recent 3 fiscal years. SFLP Il has never had annual
financial statenents prepared. The only books and records
mai nt ai ned by petitioner, as general partner, were brokerage
account statenents and partnership tax returns. The 1999
Form 1065 for SFLP Il was signed by the tax return preparer on
August 30, 2000.

Petitioner paid all legal fees and filing costs with respect
to SFLP I and SFLP Il. The partnerships did not reinburse those
costs to petitioner, nor were those costs a liability of the

part ner shi ps.
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Gft Tax Returns and the Notice of Deficiency

Petitioners filed Forns 709, United States Gft (and
Gener ation- Ski ppi ng Transfer) Tax Return, for 1998, 1999, and
2000. On those returns, petitioners reported split gifts of
$462, 379, $183, 792, and $14,307.71 for 1998, 1999, and 2000,
respectively. Those anounts reflect the discounted values of the
partnership interests transferred to the children, which were
cal cul ated by multiplying, for each year in issue, the val ue of
the property petitioners contributed to the partnerships, as
reported on the Fornms 709, by the percentage of the partnership
interests transferred to the children. Petitioners then applied
| ack of marketability and mnority interest discounts and
subtracted the annual exclusion amount for each child.

In the notice of deficiency, respondent determ ned that the
fair market value of the property transferred to the children was
$1, 798, 647, $791, 826, and $164, 103 for 1998, 1999, and 2000,
respectively. Those anounts reflect the value of the property
that petitioners contributed to the partnerships wthout |ack of
mar ketability and mnority interest discounts.

Val uati on D scounts

The parties stipulate that, if we conclude (1) that the
partnership interests, rather than the underlying assets, should

be valued for gift tax purposes and (2) that discounts should be
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applied to the net asset value of the partnership assets, the

foll ow ng di scounts should apply:

Dat e of Mnority Marketability Combi ned

Part nership Transfer D scount D scount D scount

SFLP | 12/ 28/ 98 5. 88% 35% 38. 82%
SFLP 11 12/ 20/ 99 15. 44 35 45.0
SFLP 11 1/31/00 17.12 35 46. 13

There is no dispute as to the value of the stock w thout any
di scount.
OPI NI ON

Section 2501 inposes a tax on the transfer of property by
gift during the taxable year. This tax is inposed whether the
transfer is in trust or otherwi se and whether the gift is direct
or indirect. See sec. 2511. A gift of property is valued as of
the date of the transfer. See sec. 2512(a). The gift is
measured by the value of the property passing fromthe donor,
rather than by the value of the property received by the donee or
upon neasure of enrichnent to the donee. See sec. 25.2511-2(a),
G ft Tax Regs.

The fair market value of the transferred property is the
“price at which property would change hands between a willing
buyer and a willing seller, neither being under any conpulsion to
buy or to sell, and both having reasonabl e know edge of rel evant
facts.” Sec. 25.2512-1, Gft Tax Regs. Were property is

transferred for | ess than adequate and full consideration in
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noney or noney’s worth, the anount of the gift is the anount by
whi ch the value of the property transferred exceeds the val ue of
the property received. See sec. 2512(b).

Petitioners contend that they nmade gifts of limted
partnership interests and that the partnerships have econom c
subst ance and are valid under M ssouri law. Thus, they argue
that the partnerships may not be di sregarded for Federal tax
pur poses and that the stipulated discounts apply in determ ning
the value of the gifts. Petitioners further contend that,
because they did not shift economc value to the children when
they contributed the stock to the partnerships, they did not nmake
gifts on formati on of the partnerships.

Respondent does not dispute that the partnerships are valid
under M ssouri |law or that the partnerships have econom c
substance. Respondent contends, however, that petitioners’
transfers of the stock to the partnerships, coupled with the
transfer of limted partnership interests to the children, were
indirect gifts of the stock to the children. Accordingly,
respondent argues that the stock, and not the partnership
interests, should be valued for gift tax purposes. Respondent
argues that “the transitory allocations to petitioners’ capital
accounts, if such allocations even occurred at all, were nerely
steps in integrated transactions intended to pass the stock to

the petitioners’ children in partnership form?”
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We need not discuss the burden of proof. W decide this
case on the preponderance of the evidence. Wether the
children’s interests were held in valid trusts or not is not
material to our decision.

Section 25.2511-1(h)(1), Gft Tax Regs., provides that a
transfer of property by a taxpayer to a corporation represents a
gift by the taxpayer to the other sharehol ders of the corporation
to the extent of their proportionate interests in the

corporation. In Shepherd v. Comm ssioner, 115 T.C 376, 389

(2000), affd. 283 F.3d 1258 (11th Gr. 2002), we applied the
principle that, like a transfer of property to a corporation, a
transfer of property to a partnership for less than full and
adequat e consideration may represent a gift to the other
partners.

I n Shepherd, the taxpayer transferred real property and
stock to a newWy fornmed famly partnership in which he was a
50- percent owner and his two sons were each 25-percent owners.
Id. at 380-381. Rather than allocating contributions to the
capi tal account of the contributing partner, the partnership
agreenent provided that any contributions would be all ocated
pro rata to the capital accounts of each partner according to
ownership. [d. at 380. Because the contributions were reflected
partially in the capital accounts of the noncontributing

partners, the value of the noncontributing partners’ interests
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was enhanced by the contributions of the taxpayer. Accordingly,
we held that the transfers to the partnership were indirect gifts
by the taxpayer to his sons of undivided 25-percent interests in
the real property and stock. [d. at 389. The Court of Appeals
for the Eleventh Crcuit affirmed our decision for the reasons
stated in our Opinion.

Petitioners’ transfers of stock in the instant case are
simlar to the transfer of property in Shepherd. |In both cases,
the value of the children’s partnership interests was enhanced by
their parents’ contributions to the partnerships. Petitioners
attenpt to distinguish Shepherd by referring to our statenment in
that case that “not every capital contribution to a partnership
results in a gift to the other partners, particularly where the
contributing partner’s capital account is increased by the anount
of his contribution”. [d. at 389. Petitioners argue that, in
the instant case, petitioners’ capital accounts were increased by
the anount of their contributions. Petitioners further argue

that, under Estate of Jones v. Comm ssioner, 116 T.C. 121 (2001),

it isirrelevant that the contributions of the stock to the
partnerships and the transfers of the partnership interests to
the children occurred on the sane day.

In Estate of Jones, the taxpayer contributed property to the

partnershi ps and received continuing limted partnership

interests in return. Al of the contributions of property were
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properly reflected in the capital accounts of the taxpayer. 1d.
at 128. In the instant case, however, it is unclear whether
petitioners’ contributions of stock were ever reflected in their
capital accounts. On cross-exam nation, petitioner testified
Wi th respect to SFLP | as foll ows:
Q And, at that sane tine, certainly the sane day,

you transferred the partnership interests, limted

partnership interests fromyourself and Mchele to the

children, correct?

A Yes, sir.

Q And when did you do that? On Decenber 287

* * * * * * *

A Well, keep in mnd that these things have been
weeks in the making. So the fact that they triggered
at a particular day or on a particular day nmay or nmay
not be rel evant.

The fact that that happened during that day, |
couldn't tell you if it happened at 1:00, 3:00 or 5:00.
If that’s what you' re asking ne.

Q That was what | was asking you. The transfer
of the limted partnership interests, how did that
occur on Decenber 28, 1998?

A How did that occur? Tell nme where you're
going. |’mnot sure.

* * * * * * *

Q So how did you transfer it fromyourself to the
chil dren?

A Howdid |l transfer? |1'mnot certain what the
right, what you' re | ooking for here.
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It is apparent frompetitioner’s evasive testinony and from
the total record that petitioners were nore concerned with
ensuring that the beneficial ownership of the stock was
transferred to the children in tax-advantaged formthan they were
with the formalities of FLPs. |ndeed, petitioner, as general
partner, did not maintain any books or records for the
partnershi ps other than brokerage account statenents and
partnership tax returns. Those tax returns were prepared nonths
after the transfers of the partnership interests. Thus, they are
unreliable in deciding whether petitioners transferred the
partnership interests to the children before or after they
contributed the stock to the partnerships. The sane is true of
the certificates of ownership reflecting the transfers of the
partnership interests, which were not prepared until at |east
several weeks after the transfers. The informality is not
surprising, inasnmuch as petitioners alone, individually, or on
behal f of their mnor children were united in purpose and acted
W thout restraint by any adverse interest. As a result, however,
petitioners have presented no reliable evidence that they
contributed the stock to the partnerships before they transferred
the partnership interests to the children. At best, the
transactions were integrated (as asserted by respondent) and, in

ef fect, sinmultaneous.
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Petitioners argue that there is sufficient evidence show ng
that they first funded the partnerships and then transferred the
partnership interests to the children and direct our attention to
the letters that they faxed to their accountant after they had
funded the partnerships. Those faxes, however, establish only
that petitioners had funded the partnerships. They do not show
what the partnership ownership interests were i medi ately before
the funding or how the stock was all ocated anong the partners’
capital accounts at the tinme of the funding. Moreover, the fax
seeking advice with respect to the SFLP Il partnership interests
was dated 2 days after petitioners had allegedly transferred the
partnership interests to the children.

On this record, we conclude that the value of the children’s
partnership interests was enhanced upon petitioners’
contributions of stock to the partnerships. Accordingly, we hold
that petitioners’ transfers of stock to SFLP I and SFLP Il on
Decenber 28, 1998, and Decenber 20, 1999, respectively, were
indirect gifts of the stock to the children for purposes of
sections 2501 and 2511. Respondent has conceded that the
January 31, 2000, gifts were gifts of partnership interests and
not gifts of stock. The gift tax thus shall be determ ned on the
val ue of the stock rather than on the value of the partnership

interests transferred.



- 17 -

We have considered the other argunents of the parties, and
they are either without nmerit or need not be addressed in view of
our resolution of the issue.

To reflect the foregoing and respondent’s concessi ons,

Deci sion will be entered

under Rul e 155.




